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PREFACE 
 
 

This is not your father’s law and tax book (Part I).  The purpose of this text is to communicate to 
fundraisers and financial advisors the basic concepts of planned giving in a friendly, straightforward, and 
visually attractive format, while providing explanatory text that might be helpful where the visual elements are 
insufficient.  The intended use is for the reader to flip through the images in the sections of interest until 
reaching an image that seems new or confusing, at which point the surrounding explanatory text may be 
helpful.  The citations in the text are relatively sparse and for those desiring more technical texts with superior 
citations I recommend Thomas J. Ray, Jr.’s, Charitable Gift Planning, Catherine W. Wilkinson & Jean M. 
Baxley’s, Charitable Giving Answer Book, Bruce R. Hopkins’ The Law of Fundraising, and Bryan Clontz’s Charitable 
Gifts of Noncash Assets (2nd Edition). 
 This is not your father’s law and tax book (Part II).  This book is intentionally published in a print-on-
demand format.  This means that changes can be incorporated into the current version of the book within a 
matter of days.  It also means that I would be most appreciative of any information related to errors, trivial or 
otherwise, because these are easily corrected.  Please e-mail me at russell.james@ttu.edu if you happen to find 
such.  (Special thanks to Jill Gary Hughes, Leo O’Connor, Jr., Peter Hayward, Robert Constantine, and Ray 
Tyler for their past guidance in this way.)  Note, however, that some errors of omission are intentional as this 
is not intended to be an exhaustive treatment of every possible transaction type and option, but rather is 
intended to be a basic primer on charitable gift planning. 
 The slides used in this text are from the courses that I have taught for many years as part of the on-
campus and online Graduate Certificate in Charitable Financial Planning and Master of Science in Personal 
Financial Planning both in the Department of Personal Financial Planning at Texas Tech University, as well 
as in my course in Charitable Gift Planning at the Texas Tech University School of Law.  Information on the 
online Graduate Certificate in Charitable Financial Planning is available at www.EncourageGenerosity.com.  
Additionally, the PowerPoint or pdf version of many of the slides contained herein and audio of some related 
lectures are also available, for free, at the website. 
 And now, on to the disclaimers:  This notice is made in order to comply with applicable Treasury Department and 
other regulations (including but not limited to Circular 230):  This book is not intended to provide personal legal, tax or 
financial advice.  Consequently, I urge you to seek the advice of your own legal, tax, or financial professionals in connection with 
gift and planning matters.  This text is not intended to be used and cannot be used for the purpose of avoiding tax-related 
penalties. 

This document is for information and illustrative purposes only and does not purport to show actual transaction results 
applicable to your specific situation.  It is not, and should not be regarded as, investment, legal, or tax advice or as a 
recommendation regarding any particular transaction or course of action.  Opinions expressed herein are current opinions as of the 
date appearing in this material only and are subject to change without notice.  Reasonable people may disagree about the opinions 
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expressed herein.  All transactions and investments entail risks.  There is no guarantee that investment or tax planning strategies 
will achieve the desired results under all market conditions.   

This book contains text and images representing charities including The Salvation Army (as an example of a public charity) 
and The Bill & Melinda Gates Foundation (as an example of a private foundation).  These are used for illustrative purposes 
only and should in no way imply any support, endorsement, or affiliation of these organizations with this text or its author.  The 
trademarks of these organizations are owned by their respective organizations.  Images in this text were purchased from 
www.istockphoto.com and www.stockfresh.com.  The image of Bill and Melinda Gates is from 
http://commons.wikimedia.org/wiki/File:Bill_og_Melinda_Gates_2009-06-03_(bilde_01).JPG and was taken by Kjetil 
Ree in 2009.  The image of Bill Gates alone is from http://commons.wikimedia.org/wiki/File:Bill_Gates_in_Poland.jpg 
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3 ELEMENTS AND TIMING OF A CHARITABLE GIFT 
 

  
Understanding what a charitable gift is and 
when a charitable gift is made seems like an 
obvious and simplistic task.  What could be 
easier?  As shown in this chapter, what initially 
appears to be a simple concept can become 
quite complex.  But a fundamental competence 
required of anyone who will be advising donors 
about charitable gifts is to know what tax 
consequences such gifts will generate.  
Charitable gifts can generate income tax 
deductions.  Applying that knowledge requires 
knowing what constitutes a charitable gift for 
tax purposes.  Regardless of its size or its 
benefit to a charity, any transfer that does not 
meet the definition of a charitable gift for tax 
purposes will generate no charitable deduction.  

So, let’s begin by looking at what is a charitable gift for tax purposes and then consider examples of transfers 
that are not charitable gifts for tax purposes. 

 
A deductible charitable gift occurs when the 
donor delivers money or valuable property to a 
charity or agent of the charity.  That’s it.  There 
is nothing particularly complicated about the 
definition (except perhaps the phrase “agent of 
the charity” which simply means a 
representative of the charity).  How then could 
things possibly become complicated when 
starting with such a simple definition? 
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The first example of an action that is not a 
charitable gift for income tax purposes is a 
promise to deliver money or valuable property in 
the future.  A promise is not a gift.  Even if the 
promise is a legally enforceable written contract, 
it is still just a promise, so it is not a gift – at 
least not yet.  Once the promise is fulfilled and 
the donor actually delivers money or valuable 
property to the charity (or agent of the charity), 
then – and only then – the definition for a gift is 
met. 
 
 
 
 
 
 
Another example of an action that is not a 
completed gift is when a donor gives money or 
valuable property to the donor’s agent (i.e., the 
donor’s representative) with instructions to 
deliver the gift to a charity or agent of the 
charity.  Because the money or valuable 
property is still in the hands of the donor’s 
representative, it has not yet become a 
completed gift.  Once the money or valuable 
property is given to the charity (or the charity’s 
representative/agent), then – and only then – is 
there a deductible charitable gift. 
 
 
 
 
 
Another example that does not qualify as a 
charitable gift for tax purposes is when the 
donor delivers money or valuable property to 
the charity, but still retains prohibited control 
over the money or property, even after the 
transfer to charity.  This retained control 
prevents the gift from being deductible until 
such time as the retained interests expire or are 
also given to the charity.  This area is a bit more 
complicated because there are specific retained 
interests that are permitted by the tax code.  
Nevertheless, the general rule is that if a donor 
retains rights to control the money or property, 
or get it back, such a transfer is not (or, at least, 
not yet) a charitable gift. 
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The last example of a transfer that is not a 
deductible gift is when a donor delivers money 
or valuable property to a charity for delivery to 
a specific person.  A person is not a charity.  Any 
person, even a person in serious financial or 
medical need, is not a charity.  Giving money to 
a specific person is not a charitable gift for tax 
purposes.  This fundamental rule cannot be 
avoided by simply giving money to a charity 
with the requirement that the money must then 
be delivered to a specific person.  Such a 
transfer is treated as if it were a direct transfer 
to the person.  Since a person is not a charity, 
the transfer is not a deductible charitable gift. 
 
  
 
To this point, we have looked at the rules in 
their conceptual form.  Let’s now look at some 
examples applying these rules to actual gift 
scenarios.  Suppose a donor puts a cash gift in a 
stamped envelope addressed to the charity.  
The donor then puts the envelope into a 
mailbox at the local United States Post Office 
on day one.  On day two, this cash arrives safely 
at the charity.  When did this transaction 
become a completed gift for tax purposes? 
 
 
 
 
 
 

 
The answer, as always, is that the gift is 
complete when the donor delivers money or 
valuable property to the charity or agent of the 
charity.  The tricky part is knowing that the 
United States Postal Service is considered to be 
an agent of the recipient.  Even though the 
charity did not receive the money on day one, 
the charity’s agent did receive the money.  
Consequently, the gift is a completed gift on day 
one.  (Note that only the United States Postal 
Service is considered an agent of the recipient.  
If the gift had been delivered, for example, by 
FedEx or UPS, it would be considered as held 
by an agent of the donor until it arrived at the 
charity.) 
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Because the donor has delivered money to an 
agent of the charity (in this case, the United 
States Postal Service) on day one, the gift was a 
completed gift for income tax purposes on day 
one. 
 
 
 
 
 
 
 
 
 
 
 
 
Next, consider another common situation.  On 
day one, the donor writes a check to a charity.  
On day two, the donor puts the check in the 
United States Postal Service mailbox and the 
mail carrier takes it.  On day three, the charity 
receives the check in the mail.  On day four, the 
charity deposits the check.  Finally, on day five, 
the charity’s bank receives the funds, and the 
charity is credited with the funds.  On which of 
these days was the gift completed for income 
tax purposes? 
 
 
 
 
 
 
The answer, as always, is that the gift is 
complete when the donor delivers money or 
valuable property to the charity or agent of the 
charity.  The tricky part in this situation is to 
understand that a valid check is valuable 
property.  Conceptually, the idea is that a valid 
check is not just a promise to pay; it is a 
valuable negotiable instrument (sort of like a 
corporate bond) making it valuable property 
even prior to its deposit. 
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Because a valid check is considered to be 
valuable property, and because the post office is 
considered to be the agent of the charity, the 
charity’s agent receives valuable property on day 
two.  Thus, the gift is complete for income tax 
purposes on day two. 
 
 
 
 
 
 
 
 
 
 
 
Why is it important to know when, precisely, a 
transfer becomes a completed charitable gift for 
income tax purposes?  Why is it important if the 
gift is complete on day one or day five?  The 
first answer is that this is a learning tool to 
understand what is and what is not a deductible 
charitable gift.  Understanding the moment at 
which the transfer becomes a deductible gift 
creates a more precise understanding of the 
definition of a charitable gift for income tax 
purposes.  Beyond this educational purpose, 
however, knowing the exact day can itself be 
quite important.  There can be a big difference 
between one day and the next for tax purposes. 
 
 

 
A gift completed on December 31 can be 
deducted one year earlier than a gift completed 
the next day.  Waiting for an additional year can 
be a substantial consequence of knowing 
precisely which day a gift becomes complete for 
income tax purposes.   

Indeed, much more substantial 
consequences may result when the tax 
circumstances are different in the different 
years.  The deductible gift may not be usable in 
the later year due to, for example, charitable 
deduction income limitations, or use of the 
standard deduction.  A single day can be the 
difference between a valuable deduction and a 
useless deduction. 
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The difference in the date on which a charitable 
gift becomes complete for income tax purposes 
may also have significance if the donor happens 
to die during the process. 
 
 
 
 
 
 
 
 
 
 
 
 
 
Now consider some additional examples of 
when a deductible charitable gift occurs.  
Suppose the scenario is identical to the previous 
example of a check mailed to a charity.  
However, in this case, the check bounces.  How 
is this handled under the income tax charitable 
deduction rules? 
 
 
 
 
 
 
 
 
 
 
The answer, as always, is that the gift is 
complete when the donor delivers money or 
valuable property to the charity or agent of the 
charity.  The key understanding in this case is 
that an invalid check was never considered to 
be valuable property.  Because the donor never 
delivered valuable property to the charity, there 
was no charitable gift.  (In a sense, the future 
knowledge that the check would bounce is 
attributed back to its date of origin, meaning 
that at no point was the check ever valuable 
property.) 
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Because the donor never delivered valuable 
property to the charity, at no point did a 
charitable gift occur for income tax purposes. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
How then should a post-dated check be treated?  
In this case, the post-dated check is delivered to 
the charity’s agent (the United States Postal 
Service) on December 26.  However, the check 
cannot be deposited prior to January 1, because 
it is post-dated to that day.  So, when is the gift 
completed? 
 
 
 
 
 
 
 
 
 

 
The critical piece of information in this scenario 
is to understand that a post-dated check is 
considered to be a promise to pay money in the 
future.  Unlike a normal check, which is 
immediately considered to be valuable property, 
a post-dated check is considered to be only a 
promise to pay in the future.  A promise to give 
money or property to a charity in the future 
does not constitute a deductible gift.  Thus, the 
post-dated check is not a completed gift when it 
is transferred to the charity or the charity’s 
agent.  Once, however, the date of the check 
arrives, it immediately becomes valuable 
property.  If, at that time, it has been delivered 
to the charity or the charity’s agent, then the gift 
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is complete. 
 
Thus, in this scenario, the gift is complete on 
January 1.  That is the date on which the charity 
received valuable property.  On December 31, 
the charity did not have valuable property, but 
instead had only a promise to pay.  On January 
1, the promise to pay was converted to a 
valuable negotiable instrument, and thus the 
gift was complete. 
 
 
 
 
 
 
 
 
 
What about a credit card gift?  Suppose a donor 
makes a donation by credit card and the charity 
is credited with the funds.  However, it is not 
until much later that the donor actually makes 
the payment on the credit card to pay for this 
transfer.  At what point was the charitable gift 
completed? 
 
 
 
 
 
 
 
 
 
The answer, as always, is that the gift is 
complete when the donor delivers money or 
valuable property to the charity or agent of the 
charity.  In this case, the donor delivered 
money to a charity on the date of the credit 
card transfer.  The fact that the donor 
borrowed this money is irrelevant.  The donor 
delivered money to a charity, meaning that the 
gift is a completed gift.  This is true even if the 
donor never pays the loan used to make the gift 
to charity. 
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Consequently, the gift in this scenario is a 
completed charitable gift for income tax 
purposes on December 31.  When, or if, the 
credit card bill is paid later is not relevant to the 
timing of the gift. 
 
 
 
 
 
 
 
 
 
 
 
 
Let’s now consider a slightly different example.  
In this case, the donor earns rebates from her 
credit card company.  The donor clicks online 
to donate those rebates to a charity.  Later, the 
credit card company mails a check to the 
charity.  At what point is the gift complete? 
 
 
 
 
 
 
 
 
 
 
 
The answer, as always, is that the gift is 
complete when the donor delivers money or 
valuable property to the charity or agent of the 
charity.  This does not occur when the donor 
clicks online to donate the rebates, because 
neither the charity nor the charity’s agent has 
yet received any money or valuable property.  
Instead, what has happened is that the donor 
has instructed her agent (the credit card 
company) to deliver money to a charity.  This 
instruction is not a completed gift until the 
donor’s agent actually delivers the money to the 
charity or the charity’s agent.   
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When the donor’s agent (the credit card 
company) delivers a check to the United States 
Postal Service (the charity’s agent), addressed to 
the charity, the gift is complete.  Thus, on day 
nine, the donor’s agent delivered valuable 
property to the charity’s agent, making the gift 
complete for income tax purposes. 
 
 
 
 
 
 
 
 
 

 
What about a legally enforceable contract?  In 
this case, the donor signs a legally enforceable 
contract (in the form of a pledge to donate).  As 
is required by accounting rules, the charity 
books this legally enforceable contract as an 
asset in the charity’s general ledger.  The charity, 
in this case, then sells the right to collect on this 
pledge to an accounts receivable purchasing 
agency.  As a result, the charity receives cash 
from the accounts receivable purchasing agency 
and then spends the cash.  Only later does the 
donor actually fulfill the pledge by making the 
agreed payment.  Given that the charity has 
already received and spent money resulting from 
the pledge, when does the charitable gift actually 
occur for income tax purposes? 

 
The answer, as always, is that the gift is 
complete when the donor delivers money or 
valuable property to the charity or agent of the 
charity.  Prior to the donor fulfilling her pledge 
and actually transferring money to the charity, 
there is no gift.  Although it is true that the 
charity has received money, the charity has not 
received money from the donor.  The only 
thing the charity has received from the donor is 
a promise to pay money in the future.  And, a 
promise to pay money in the future to a charity 
is not a completed gift until the money is 
actually given. 
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Consequently, there is no charitable gift until 
the donor actually pays the pledge by 
transferring money to the charity.  Whatever the 
charity happens to do with the pledge in the 
meantime is irrelevant to the issue of when the 
charitable gift occurs. 
 
 
 
 
 
 
 
 
 
 

 
Suppose a donor gives land worth $2 million to 
a charity but keeps the right to repurchase the 
land for $500,000 during the first two years after 
the gift.  How much can the donor deduct 
immediately after making this transfer of land to 
the charity?  Can the donor deduct $2 million 
(the value of the land given to the charity), 
$500,000 (the minimum payment the charity 
will receive regardless of what happens), 
nothing, or some other amount? 
 
 
 
 
 
 
 
In this case, the donor has delivered valuable 
property to a charity, but has kept a prohibited 
“retained interest.”  The donor has made a 
transfer of the property, but the donor can get 
that property back if the donor chooses.  The 
deduction for this type of retained interest 
transfer is not calculated based upon the 
difference between the value received by the 
charity and the value retained by the donor.  
Instead, there simply is no deduction so long as 
the prohibited retained interests remain.  Thus, 
for tax purposes, the donor has made no gift at 
the point of the initial transfer due to the 
donor’s retained interests in the property. 
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Because the donor has retained prohibited 
interests, there is no charitable deduction at the 
time of the initial transfer of the land to the 
charity. 
 
 
 
 
 
 
 
 
 
 
 
 

 
Now consider that same scenario two years 
later.  Assuming that the donor has not 
exercised the option to purchase the land, that 
option to purchase the land expires.  Does this 
have any effect on the donor’s ability to take a 
charitable deduction? 
 
 
 
 
 
 
 
 
 
 

 
The donor initially delivered property to the 
charity with a prohibited retained interest.  That 
transfer is not considered to be a charitable gift 
until all prohibited retained interests expire or 
are given to the charity.  Two years later, the 
donor’s prohibited retained interest expires.  
Thus, at that point, the donor has no retained 
interests in the property and the gift is finally a 
completed charitable gift. 
 
 
 
 
 
 

© 2006-2024, CPC Holdings, LLC. All rights reserved.



ELEMENTS & TIMING OF A CHARITABLE GIFT 

41 

Because the donor no longer has any retained 
interests, the charity becomes the sole owner of 
the property.  The value of that transfer is the 
value of the property, in this case $2 million.  
Thus, the donor may deduct a $2 million 
charitable gift, but not until all prohibited 
retained interests either expire or are transferred 
to the charity. 
 
 
 
 
 
 
 
 

 
There are some types of restrictions on 
charitable gifts that do not interfere with the 
charitable deduction.  These are restrictions 
where the chance of interfering with the charity 
ownership is negligible, or where the donor 
restricts the use of the charitable funds for a 
specific charitable purpose.  The donor is 
allowed to restrict the use of funds for a 
specific charitable purpose and can even retain 
the right to receive the money back if the 
charity does not use the funds for that purpose.  
Indeed, this is a common legal result of putting 
a restriction on a charitable gift.  The charity’s 
penalty for violating the restriction is that the 
donor then has the right to demand the return 
of his or her gift.   

 
So, let’s take a look at a common scenario.  
Suppose a donor gives money to a university 
and directs that the funds must be spent on 
athletic scholarships.  This use is considered to 
be a charitable use of the funds.  Suppose under 
state law, if the university fails to use the funds 
for the designated charitable purpose, the donor 
has the right to demand the return of the funds.  
What is the effect on the charitable deduction 
given that the donor retains this level of control 
over the gift? 
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This retained control by the donor is perfectly 
acceptable because it is restricting the gift to be 
used for a specific charitable purpose.  The 
retention of this right has no impact on the 
timing or amount of the charitable gift 
deduction.  The gift is deducted just as it would 
be if the gift were given with no restrictions. 
 
 
 
 
 
 
 
 
 

 
Suppose instead of limiting the use of the funds 
to athletic scholarships, the donor gave money 
to the university, and directed that the funds 
must be spent on a scholarship for a specific 
student. 
 
 
 
 
 
 
 
 
 
 
 

 
In this case, the transfer is not a charitable gift.  
A person is not a charity.  A transfer to a 
specific person, even a financially needy person, 
is not a charitable gift.  Requiring the charity to 
transfer the funds to a specific person makes 
this a transfer to a specific person, and therefore 
not a charitable gift. 
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 Note that the donor can restrict the 
beneficiaries to certain groups, but not to a 
specific individual.  Thus, it is permissible for a 
donor to restrict his gift to funding scholarships 
for athletes, or even for students from a 
particular county.  These are categories of 
people and not specific individuals.  (Of course, 
if the donor restricted recipients using such 
categories that only one specific person could 
qualify, this cannot be used as a sneaky way to 
avoid the tax consequences of restricting the 
gift to a specific individual.  This would still be, 
in reality, restricting the gift to be used for a 
specific person.) 
 
 
Suppose that the donor intended to transfer the 
funds to benefit a specific individual but did so 
in a more subtle manner than blatantly retaining 
a legally enforceable right.  Could this softer 
approach result in both a transfer to a specific 
individual and a charitable deduction?  This 
issue was addressed in a federal appeals court 
case where the donor to a university included 
the following note with his gift: “I am aware 
that a donation to a scholarship fund is only 
deductible if it is unspecified, however, if, in 
your opinion, and that of the authorities, it 
could be applied to the advantage of [specific 
named student], I think it would be 
constructive.”  The college received the gift and 
applied the money to the student’s account.  

What was the tax result? 
 
The donor’s deduction was disallowed.  
Although not based upon mandatory legally 
enforceable rights, the court recognized this as a 
soft way to both take a charitable deduction and 
benefit a specific individual.  Such a 
combination was not consistent with the goals 
of the charitable tax law, and thus the gift was 
not deductible. 
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This chapter ends by examining a special 
exception to the previous timing rules.  The 
exception applies only to charitable gifts from 
C-corporations.  (A C-corporation is the 
normal, standard corporation form, as 
contrasted with the closely-held S-corporation.) 
 
 
 
 
 
 
 
 
 
 
This special rule for C-corporations allows 
them to make a charitable gift within 2 ½ 
months after the end of the tax year and treat 
the charitable gift as if it were made in the prior 
tax year.  This exception is allowed only for C-
corporations using accrual accounting and only 
where the board authorized the giving during 
the tax year. 
 
 
 
 
 
 
 
 
 
The motivation for allowing this exception to 
the normal timing rules is that such 
corporations are limited to deducting a 
maximum of 10% of their net income for 
charitable gifts.  Calculating the corporation’s 
net income for the year (especially when on an 
accrual accounting basis) is a difficult process.  
This difficulty would otherwise prevent 
corporations from making deductible charitable 
gifts up to the maximum, because of the 
uncertainty in knowing the corporation’s net 
income for the year prior to the end of the year.  
By giving C-corporations on an accrual 
accounting basis this extra 2 ½ months, the tax 
code permits sufficient time to both calculate 
the net income for the previous year and make 
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charitable transfers up to the 10% of net income limit.  However, the board must have committed to making 
such gifts in the previous taxable year.  So, the charitable transfer idea cannot have been a new one that 
occurred after the end of the tax year but must have already been authorized. 
 

This ends the section on elements and timing of 
a charitable gift.  As in other areas of charitable 
planning, it starts with a simple rule.  In this 
case, the rule is that a deductible charitable gift 
occurs when the donor delivers money or 
valuable property to a charity or agent of the 
charity.  However, when that rule is applied to a 
variety of complex scenarios its interpretation 
can become challenging.  Nevertheless, 
understanding what is deductible and when it is 
deductible is a fundamentally necessary skill for 
anyone who will be advising donors about 
charitable transactions.  Thus, there is practical 
value in understanding the intricacies of the 
elements and timing of a deductible charitable 
gift. 
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