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PREFACE

This is not your father’s law and tax book (Part I). The purpose of this text is to communicate to
fundraisers and financial advisors the basic concepts of planned giving in a friendly, straightforward, and
visually attractive format, while providing explanatory text that might be helpful where the visual elements are
insufficient. The intended use is for the reader to flip through the images in the sections of interest until
reaching an image that seems new or confusing, at which point the surrounding explanatory text may be
helpful. The citations in the text are relatively sparse and for those desiring more technical texts with superior
citations 1 recommend Thomas J. Ray, Jr.’s, Charitable Gift Planning, Catherine W. Wilkinson & Jean M.
Baxley’s, Charitable Giving Answer Book, Bruce R. Hopkins’ The Law of Fundraising, and Bryan Clontz’s Charitable
Gifts of Noncash Assets (2nd Edition).

This is not your father’s law and tax book (Part II). This book is intentionally published in a print-on-
demand format. This means that changes can be incorporated into the current version of the book within a
matter of days. It also means that I would be most appreciative of any information related to errors, trivial or
otherwise, because these are easily corrected. Please e-mail me at russell. james@ttu.edu if you happen to find
such. (Special thanks to Jill Gary Hughes, Leo O’Connor, Jr., Peter Hayward, Robert Constantine, and Ray
Tyler for their past guidance in this way.) Note, however, that some errors of omission are intentional as this
is not intended to be an exhaustive treatment of every possible transaction type and option, but rather is
intended to be a basic primer on charitable gift planning.

The slides used in this text are from the courses that 1 have taught for many years as part of the on-
campus and online Graduate Certificate in Charitable Financial Planning and Master of Science in Personal
Financial Planning both in the Department of Personal Financial Planning at Texas Tech University, as well
as in my course in Charitable Gift Planning at the Texas Tech University School of Law. Information on the
online Graduate Certificate in Charitable Financial Planning is available at www.EncourageGenerosity.com.
Additionally, the PowerPoint or pdf version of many of the slides contained herein and audio of some related
lectures are also available, for free, at the website.

And now, on to the disclaimers: This notice is made in order to comply with applicable Treasury Department and
other regulations (including but not limited to Circular 230):  This book is not intended to provide personal legal, tax or
financial advice. Consequently, I urge you to seek the advice of your own legal, tax, or financial professionals in connection with
gift and planning matters. This text is not intended to be used and cannot be used for the purpose of avoiding tax-related
penalties.

This document is for information and illustrative purposes only and does not purport to show actual transaction results
applicable to your specific situation. 1t is not, and should not be regarded as, investment, legal, or tax advice or as a
recommendation regarding any particular transaction or course of action. Opinions expressed herein are current opinions as of the
date appearing in this material only and are subject to change withont notice. Reasonable people may disagree abont the opinions

© 2006-2024, CPC Holdings, LLC. All rights reserved.
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expressed herein. All transactions and investments entail risks. There is no guarantee that investment or tax planning strategies
will achieve the desired results under all market conditions.

This book contains text and images representing charities including The Salvation Army (as an example of a public charity)
and The Bill & Melinda Gates Foundation (as an example of a private foundation). These are used for illustrative purposes
only and should in no way imply any support, endorsement, or affiliation of these organizations with this text or ifs anthor. The
trademarks of these organigations are owned by their respective organizations. Images in this text were purchased from
www.istockphoto.com  and  www.stockfresh.com. The  image of Bill and Melinda  Gates is  from
http:] | commons.wikimedia.org/ wiki/ File:Bill_og_Melinda_Gates_2009-06-03_(bilde_01).JPG and was taken by Kjetil
Ree in 2009. The image of Bill Gates alone is from btip:/ | commons.wikimedia.org/ wiki/ File:Bill_Gates_in_Poland.jpg

© 2006-2024, CPC Holdings, LLC. All rights reserved. 2
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Income
Limits
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If you want to ask
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you need to ask for
gifts of assets.

If you ask for gifts
of assets, you need
to know these
rules

D
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This chapter will review income limits on
charitable deductions. This is, unfortunately, a
potentially confusing and challenging area of
gift planning. There are a variety of different
limitations on charitable deductions, depending
upon the nature of the gift and the recipient.
Even more complex are the rules for how these
different limitations interact in the current and
future years. As much as possible, this chapter
will attempt to simplify, summarize, and
visualize these rules in a way that makes them
as understandable as possible. Nevertheless,
the reader must recognize that this is a difficult
area of charitable tax law and understanding it
may require some effort.

Why is all of this effort justified? Little wealth
in this country is held in the form of cash or
cash equivalents like checking accounts, savings
accounts, or money market accounts. If an
advisor or fundraiser wants to be involved with
large charitable transactions, he or she must
understand how to work with gifts of assets
rather than just working with cash. These
income limitations rules are particularly critical
issues for gifts of assets. A fundamental
expectation for any advisor or fundraiser who is
going to suggest the charitable transfer of an
asset is, at the very least, to understand what
charitable deduction that transfer will generate.
The first step in that process is to understand
how the asset will be valued for the purposes of
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the charitable deduction. (That topic is covered in the chapter on valuation of charitable gifts of property.) The
second step in that process is to understand when those charitable deductions can be used, when they must
be carried forward into the future years, and when they may be lost altogether. (This is the topic of the
current chapter.) Although the process of understanding the rules for both steps can be a challenge, this
understanding is a clear prerequisite to intelligently recommending substantial gifts of assets. It is simply not
appropriate to recommend a gift of substantial assets while having no understanding of the charitable
deductions that will be generated or whether or not those deductions can even be used. The fundamental
importance of this understanding as a prerequisite to encouraging large gifts of assets justifies learning the
rules on income limitations for charitable deductions.

Beginning with the fundamentals, people in the

4 United States usually pay taxes on income.
We pay . People pay these taxes to the federal
taxes on 7 government. In most states, people also pay
income C ; additional income taxes to the state

government.

The next fundamental reality is that charitable
gifts can sometimes be deducted from income.
These deductions are valuable to the extent that
they reduce the taxes owed. Consequently, to
recommend a charitable transfer, it is essential
to understand the deductions that will be
created as a result of those transfers.

Charitable
gifts can
sometimes
be deducted
from income,
thereby
reducing
taxes owed

© 2006-2024, CPC Holdings, LLC. All rights reserved. 88
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Charitable deductions are limited to
20%, 30%, 50% or 60% of income
depending on the gift and recipient

What is less well known is that charitable
deductions may not normally be used to
eliminate 100% of a person’s taxable income.
The total share of income that can be eliminated
through charitable deductions in any one year
may be 20%, 30%, 50%, or 60%, depending on
the nature of the gift and the nature of the
charitable recipient.  Charitable deductions
beyond these limitations cannot be used in the
current year, but instead must be carried
forward into future years. If the charitable
deduction cannot be used within the following
five years, it will expire. Consequently, it is
possible for large charitable transactions to
generate large charitable deductions that have
absolutely no valne because the income limitations

are otherwise exceeded in the current and carry-forward years. Because advising a donor about a large
charitable gift without understanding when that gift will generate no (or limited) useable charitable tax
deductions is inappropriate, it is important to understand these income limitation rules.

Why should we
limit charitable
deductions?

© 2006-2024, CPC Holdings, LLC. All rights reserved.

89

Why should these income limitation rules exist?
It would certainly be possible to have a tax code
that placed no limitations on the total amount
of charitable deductions that could be used in
any year. The law could allow donors to deduct
up to 100% of their income. But it does not.

Why not?
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Encouraging
giving is good,
but at least
some revenue
should go to
the
government \

-4

F e

Otherwise,
wealthy
people could
pay zero
taxes by
annually
transferring
assets to
charity
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Encouraging charitable gifts is an important
government policy objective, but it is not the
only objective. If the law placed no limitations
on the amount of charitable deductions, this
could reduce the funds available for traditional
government functions below an appropriate
level. Charitable giving is useful, but at least
some money must go to the government in
taxes. The income limitations on charitable
deductions ensure that this will occut.

Aside from the concern with the overall level of
revenue is the concern about who does and
does not pay taxes. If there were no limits on
charitable deductions, then those people with
large assets relative to their taxable income (i.e.,
the wealthy) would be able to completely avoid
income taxes by annually transferring assets to
charity. This is especially concerning given that
these transfers might very well go to private
family foundations controlled by these wealthy
donors. Those who did not have large assets
relative to their income could not avoid
taxation in this way. This could create a system
where income taxes would be paid only by
those who were not wealthy.

Such an outcome, where only wealthy people
paid no income taxes, is potentially offensive.
The income limitations on charitable deductions
prevent this outcome. Regardless of what is
transferred to charity, a person cannot deduct
more than 60% of his or her income. For
transfers of less-favored assets or transfers to
less-favored charitable entities (such as private
family foundations) the share of income that
can be deducted is even less.
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Why are
people making
such large
donations,
anyway?

Atelpeopleitaking vows of poverty and
giving away everything they earn?

Actually, the

limits are an
issue with
gifts from
assets
where
wealth is far
greater than
annual
income
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There is sometimes confusion about the
importance of the income limitation rules. If
we are thinking of charitable gifts as gifts from
income, rather than gifts of accumulated assets,
it is difficult to imagine who would be making
such large gifts of income.

We might think that these income limitations
would apply only to some rare individuals who
desired to spend just a tiny fraction of their
income. If we think of charitable gifts as
coming from income, then a person wishing to
give away 80% or 90% of income must have
taken some extreme vow of povertyl Since
such individuals are rare, and, even when they
do exist, are unlikely to be major donor
prospects, this can make the income limitation
rules seem almost irrelevant. This inaccurate
petrception arises from thinking of charitable
gifts as coming out of income, rather than from
assets.

In reality, the income limitation rules are far
from irrelevant. Their significance is not from
low wealth individuals giving away most of their
income, but rather from high wealth individuals
making substantial transfers of assets. One
study using IRS income and estate tax data
found that nearly 75% of contributions by very
wealthy individuals ($100MM+) generated no

charitable deduction. (Joulfaian, D. (2001). Charitable giving in life
and at death, in Rethinking Estate and Gift Taxation, Eds: W. G. Gale, J.R. Hines Jr., &
J. Slemrod, Washington, DC: The Brookings Institution Press, 350-374.)

The issue arises with high-net-worth
individuals, not only because their assets are a
very high multiple of their reportable income,
but also because charitable planning often
involves large one-time transfers, rather than
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consistent transfers over many years. For example, a person may wish to transfer a large block of low basis
shares in a family-owned corporation into a Charitable Remainder Trust prior to contemplating the sale of
the business. (This transaction can avoid the capital gains taxes that would otherwise have to be paid upon
the sale of the business.) Such transactions usually envision a single large transfer of assets in one year. These
large one-time transfers regularly come into conflict with the income limitation rules.

A common issue with wealthy*
retiree donors who

have limited

taxable

income

but large

assets

Gifts of cash may be deducted up to
60% of income if given to a
public charity, government, or an
operating private foundation

Note: The term “income” in these slides means adjusted gross income for the year of the gift
excluding any net operating loss carrybacl

Income limitation rules can become an issue
not only for large transactions of the super-
wealthy, but also for anyone with high assets
relative to income. This is particularly common
among retirees who have accumulated
substantial assets but may have little regular
income. Among the wealthiest older adults,
adjusted gross income represents less than 4%

of net assets (Joulfaian, D. (2001). Charitable giving in life and at death, in
Rethinking Estate and Gift Taxation, Eds: W. G. Gale, J.R. Hines Jr., & ]. Slemrod,

Washington, DC: The Brookings Inscirution Press, 350-374) 101 fact, a large
share of people in the United States giving 10%
or more of their income to charity are relatively
wealthy retirees with high assets and low

inCOme. (James, R. N., III, & Jones, K. S. (2011). Tithing and religious
charitable giving in America. Applied Economics, 43(19), 2441-2450.)

The highest share of income that may be
deducted using charitable deductions is 60%.
This highest limit is reserved for gifts of cash
going to a public charity, government, or
operating private foundations. Because gifts to
governments ot gperating private foundations are
rare, the remainder of the chapter will simply
refer to gifts to public charities.

Note that the typical private foundation is
a non-gperating private foundation. In other
words, it simply holds assets and makes
distributions to public charities, but it does not
actually run nonprofit ventures such as schools,
hospitals, or churches. In the remainder of this
chapter, the term “private foundation” will
refer, technically, to this most common type of

private foundation, the non-gperating private foundation. This chapter will also refer generically to “income.”
Technically, the definition of income for charitable income limitation purposes is adjusted gross income for
the year of the gift excluding any net operating loss carry back. But no one wants to read “adjusted gross
income for the year of the gift excluding any net operating loss carry back” 300 times, so this chapter will

simply use the term “income.”

© 2006-2024, CPC Holdings, LLC. All rights reserved. 9
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60% limit

Public
Charity

Different income limitations apply to different
charitable transfers, depending upon the nature
of the gift and the nature of the charity. The
highest limit, 60% of income, applies only to
gifts of cash to a public charity. This is given
the highest income limitation because it is the
most favored asset (cash) being given to a
favored charitable entity (a public charity).
There are no extra tax benefits from giving cash
(e.g., no avoidance of capital gains taxes), and
no need to estimate its value (thus, no room for
valuation manipulation), so it is the most
favored asset. Public charities are generally
favored in tax law as compared with private
foundations. That general concept is applied
here in that the 60% income limitation is

available only for gifts of cash to public charities, not for gifts of cash to private foundations. As in other
areas of charitable planning, the rules for gifts of cash are relatively straightforward, but the rules for gifts of

property can become more complex.

50% limit

Public
Charity

Anything EXCEPT cash or
long-term capital gain

or a farmer giving a
qualified conservation easement

© 2006-2024, CPC Holdings, LLC. All rights reserved.
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The general rule is that deductions from
charitable gifts of non-cash property made to a
public charity can reduce a taxpayer’s income by
up to 50%. This 50% level for non-cash gifts is
reserved for public charities and does not apply
to private foundations. However, deductions
for some types of long-term capital gain
property, even if given to a public charity, will
be limited to 30% of income. Although not
discussed in this text, there are also special rules
for giving qualified conservation easements
allowing farmers to have a 100% income
limitation for such gifts.
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Any ordinary
income property

50% limit

Public
Charity

Ex: Creations by the donor

To begin with, gifts of any non-cash property
treated as ordinary income given to public
charities can be deducted up to 50% of income.
There are no attractive valuation benefits from
giving ordinary income property because it is
valued at the lower of cost basis or fair market
value. Thus, here a moderately favored asset
(ordinary income property is not long-term
capital gain) being given to a favored
organization (a public charity), results in the
highest income limit for non-cash property of
50%.

Several types of non-cash property will be
treated as ordinary income if sold, and all will
receive a 50% income limitation when given to
a public charity. The first example of ordinary

income property is creations by the donor. Thus, if a donor were to build cabinetry for the office of a public
charity and donate that cabinetry to the charity, the deductions for this type of gift would be subject to the
50% income limitation. (Of course, the deduction for this type of gift is limited to the cost of materials, even
if fair market value is much higher.) Other gifts of creations by the donor could include examples such as

artwork or a manuscript.

Any ordinary
income property

50% limit

Public
Charity

© 2006-2024, CPC Holdings, LLC. All rights reserved. 94

Inventory from a business is also ordinary
income property. In cases where this inventory
is given to a public charity, such gifts would be
subject to the highest income limitation for
non-cash property of 50%. For example, if the
owner of a local hardware store (sole
proprietorship) were to donate cans of paint
from the store’s shelves to a public charity, the
owner’s deduction would be subject to the 50%
income limitation. As before, the amount of
the deduction would be the lower of the cost
basis in the paint or its fair market value. This
relatively lower valuation is somewhat offset by
the ability to use the highest income limitation.



INCOME LIMITATIONS ON CHARITABLE DEDUCTIONS

Any ordinary
income property

50% limit

Public
Charity

Short-Term Capital

Gain Property
(held 1 year or less)

Property treated as ordinary income is all
the same because it isn’t cash or long-
term capital gain property

Long-term (-1year) capital gain property

If fair market value of
gain property can be
deducted, then gifting to
a public charity is

30% limit

Current Value:

If only basis of gain
property can be
deducted, then gifting to
a public charity is

50% limit

© 2006-2024, CPC Holdings, LLC. All rights reserved.
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The final major category of property taxed as
ordinary income is short-term capital gain
property. This is any capital gain property held
for one year or less prior to its sale or transfer
to the charity. These types of assets are valued
at the lower of cost basis or fair market value.
Given this less advantageous valuation, such
gifts are limited only by the highest non-cash
income limitation of 50%.

All of these different types of non-cash
property — works created by the donor,
inventory, and short-term capital gain property
— are all given the same income limitation of
50% when transferred to a public charity. They
are all treated the same because they all fall into
the category of non-cash property other than
long-term capital gain property.

Why is long-term capital gain property treated
differently than everything else? Gifts of long-
term capital gain property come with a potential
double tax advantage to the donor. First, the
donor is allowed to deduct the full fair market
value of the property transferred to charity.
Second, the donor never had to pay any taxes
on the appreciation (growth) of the property
which generated the tax deduction.  This
combination of tax advantages does not apply
to gifts of other assets such as cash or ordinary
income property (which is valued at the /ower of
its basis or fair market value). Although the tax
code allows this special benefit for gifts of long-
term capital gain property, the income
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limitations lower the maximum amount of such deductions that can be used from this type of transaction in
any one year.

It might help to think of long-term capital gain property valued at fair market value as a “less-favored”
asset. When a donor gives this less-favored asset to a favored recipient (public charity), the income limitation
is lowered to 30%. The “favored” or “less-favored” terminology is not from the tax code but may be a useful
concept to help understand intuitively why the rules are as they are. For example, in order to get the highest
income limitation of 60%, a donor must give the most favored asset, cash, to a favored charitable entity, e.g.,
a public charity. Giving a moderately favored asset, e.g., short-term capital gain property, to a favored
charitable entity, e.g., a public charity, results in a 50% income limitation. If a donor gives a less-favored asset
(long-term capital gain property valued at fair market value) to a favored charitable entity (a public charity),
the income limitation is lowered to 30%. Similarly, if a donor gives any favored asset (e.g., cash or ordinary
income property) to a less-favored charitable entity (a private foundation), the income limitation is also
lowered to 30%. And, finally, if a donor gives a less-favored asset (long-term capital gain property) to a less-
favored charitable entity (a private foundation), the income limitation is lowered to 20%. This concept
reduces a range of complex rules to the simple equations of:

Most Favored Gift + Favored Recipient = 60%

Moderately Favored Gift + Favored Recipient = 50%

Disfavored Gift + Favored Recipient = 30%

Any Favored Gift + Disfavored Recipient = 30%

Disfavored Gift + Disfavored Recipient = 20%

Within this context, long-term capital gain property is a disfavored asset. But the reason it is disfavored is
because it can be deducted at fair market value. So, in many cases where long-term capital gain property
given to a public charity must be valued at cost basis, it is no longer a disfavored asset. This means that gifts
of long-term capital gain property to a public charity may be subject to either a 50% limit (usually when
valued at cost basis) or a 30% limit (usually when valued at fair market value).

Consider the gift of an acre of investment land
where the donor purchased the land in 1990 for

Current Value: $2,800/acre

Long-term capital gain property $600, and today it is worth $2,800. The gift of
dEdu‘_:ted at fair market _Value o this land to a public charity would normally
and given to public charity PR generate a charitable deduction of $2,800. The
AN donor receives the benefit of a large deduction

o . . ate| and also avoids paying capital gains taxes on the

30 A’ I I m lt' “ gl 52,200 of growth. (This is more beneficial than

: selling the land, paying the capital gains tax, and
then transferring the net proceeds to the charity
as cash.) Because the donor receives this special
tax benefit, the tax code limits the amount of
these deductions in any one year to 30% of the
donor’s income, requiring all such additional
1990 Paid: $600 acre j:il:ctions to be carried forward into future tax

© 2006-2024, CPC Holdings, LLC. All rights reserved. 96
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If, however, the donor is willing to give up this
special tax advantage and deduct only the basis
of all long-term capital gain property gifts, then
the donor is allowed to use such deductions
from gifts to public charities up to 50% of his
or her income. This “special election” applies
to all long-term capital gain gifts made in a year.
The donor may not select some gifts for this
treatment and exclude others. In this case, the
donor would be allowed to deduct only $600 for
the gift of the acre of land to a public charity,
rather than $2,800. However, charitable
deductions for these types of gifts to public
charities could be used to reduce up to 50% of
the donot’s income. Obviously, taking this
“special election” makes sense only for donors
whose charitable deductions would otherwise be carried forward into future years. It may also be particulatly
attractive in cases where donors are giving long-term capital gain property that has appreciated little.

Current Value: $2,800/acre

‘Eerm capital gain g -
basis, then such glfts to publlc cha

As discussed in the chapter on valuation of
property gifts, tangible personal property has
special rules for valuation. Tangible personal
property includes all of those items that can be
seen, touched, and moved, such as the items in
a typical garage or home, but would not include
the garage or house itself, because those are
attached to the land, making them real property.

Tangible personal property does not
include financial instruments such as stocks or
bonds. These are #nfangible personal property
items. Stock or bond certificates do not have

value from their physical properties as paper,

A SImllar Idea applles to Iong-term but instead have value only from their intangible
caPltaI gain tangible personal property| .., propertis.
Al

| the stuff in your garage, including cars, jewelry, artwork)

Although tangible personal property has
special rules for valuation, the general concept used with other long-term capital gain property applies here as
well. If the gift of long-term capital gain tangible personal property to a public charity is valued at its basis,
the deductions can be used up to 50% of income. If, instead, it is valued at fair market value, those
deductions can be used only up to 30% of income.

© 2006-2024, CPC Holdings, LLC. All rights reserved. 97
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50% limit
long-term capital gain tangible personal

property valued at BASIS due to
‘unrelated use”

Current Value: $36

Public Charity

30% limit
long-term capital gain tangible personal

property valued at FAIR MARKET VALUE due to
“related use”

Current Value:@

mint

museum of toys

Public Charity

Suppose a donor purchased an antique toy cat
in 1990 for $1 and today it is worth $25. If the
donor gives the toy to a charity that will
immediately sell it, the deduction for the gift
will be limited to its basis, in this case $1. The
deduction is limited to basis because the charity
is not using the property itself in its charitable
function, but is instead selling the property, and
using the proceeds.  Although the donor
receives a lower deduction, these deductions
may be used to reduce up to 50% of the
donor’s income.

Conversely, if the donor were to give the
antique toy to a public charity that displayed it
in its museum as part of its nonprofit function,
then the donor could deduct the fair market
value of the gift. Thus, the donor would
receive a charitable deduction of $25 rather
than $1. Along with this greater deduction,
however, comes the limitation that such
deductions may reduce income by no more
than 30% in any one year. (Note that this fair
market value deduction is available only for
long-term  capital gain tangible personal
property.  Short-term capital gain tangible
personal property is valued at the /Jower of its
basis or fair market value, regardless of use by
the charity.)

Although the rules for long-term capital gain tangible personal property are different from those for
other types of long-term capital gain property, the principle is similar. If a donor receives the higher (fair
market value) deduction valuation for a gift to a public charity, then the donor receives the lower income

limitation.

© 2006-2024, CPC Holdings, LLC. All rights reserved. 08



© 2006-2024, CPC Holdings, LLC. All rights reserved.

INCOME LIMITATIONS ON CHARITABLE DEDUCTIONS

o/ I' - As mentioned previously, 50% is the default
30 (1) I m It income limitation for deductions from non-cash
charitable gifts to public charities. An

Not “to” but “for the use of” charity

exception to that rule is made for gifts of long-

. . ) ) term capital gain which, in some cases, trigger a
Money given “in trust” to another entity where charity gets ptal g ’ - 188

current benefit such as a Charitable Lead Trust or paying 30% incomev limit_ation. ' There are, hO\yever,
premiums for charity-owned life insurance some deductible gifts which are not considered

to be made “to” a public charity, but still

benefit a charity. These relatively rare

transactions fall into the category of gifts made
“for the use of” charity. Gifts, even gifts of

CLT or Current
Insurance | _Benefit
cash, made not “to” a charity but “for the use

20(y I i m it of” a charity do not qualify for the 50% income
0 limitation, but instead qualify for a 30% income
long-term capital gain “for the use of” charity | limitation. Such gifts of long-term capital gain
are restricted to only a 20% income limitation.

Although the general principle is that this term encompasses any money given “in trust” to another
entity where the charity receives current benefits, there are really only two common scenarios where this issue
arises. The first is paying premiums directly to a life insurance company for charity owned life insurance
policies. The charity benefits from the transaction because its life insurance policy premiums are paid.
However, the money actually goes to the life insurance company, which is not a charitable entity. Similarly, a
deductible gift can be made to a grantor Charitable Lead Trust, where the trust pays a fixed amount of the gift
to a charity each year for a period of years, with the remainder going to some non-charitable beneficiary.
Again, the transfer to the Charitable Lead Trust benefits the charity, but the charity does not receive its share
directly — only indirectly over time through the trust. [Note that this issue does not relate to Charitable
Remainder Trusts, because Charitable Remainder Trusts are themselves charitable entities whereas Charitable
Lead Trusts are not.] Given that these are normally the only two applications of this special rule, it may be
easier to simply note these two scenatios as exceptions rather than thinking of the general principle involved.
As discussed below, the carryover of deductions in excess of these limitations “for the use of” charities is
currently uncertain.

So, that covers glftS Public charities are favored recipients in the
to pUblIC charities. income limitation rules. Consequently, gifts to
such charities can generate deductions with an
income limitation of 50% or even 60%. In

What’s about glftS to | contrast, gifts to private fQundationS. never
pri\late fOLln dation 5? generate greater than a 30% income limitation.

Private foundations are somewhat less favored
by the tax law. Typically, private foundations
are controlled by the donor and the donor’s
friends and family. Although such private
foundations do make annual distributions to
public charities, they do not directly operate or
manage charitable work.  Being one step
removed from charitable work and typically
being controlled by the donor and the donor’s
family, these entities are given tax benefits, but not to the same degree as public charities.
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Anything EXCEPT long-
term capital gain

30% limit

Bill & Melinda Gates

Private Foundation

Private

Foundation
(non-operating)

The rules for income limitations for gifts to
private foundations are somewhat similar to
those for gifts to public charities. Any gifts,
except for long-term capital gain, qualify for the
highest income limitation for  private
foundations, which is 30%. Conceptually, this
is a favored asset (i.e., not long-term capital
gain) being given to a disfavored organization
(ie., a private foundation). Thus, the donor
receives neither the highest income limitation of
60% (reserved for the most favored gift, cash,
going to favored organizations) nor the lowest
income limitation of 20% (reserved for
disfavored  assets going to  disfavored
organizations).

Although the slides use the example of the

Bill & Melinda Gates Foundation as a private non-operating foundation, donors rarely give to other people’s
private foundations, but instead create their own private family foundations, which, along with their friends
or family members, they typically control and manage. Indeed, often one of the defining characteristics of a
private foundation is that it does not receive substantial charitable gifts from the general public. Instead,
private foundations are typically supported predominantly by gifts from one family.

Money
(given or spent
performing services
for the charity)

30% limit

Bill & Melinda Gates

Private Foundation

Private

Foundation
(non-operating)
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The same types of gifts which qualified for the
50% or 60% income limitation when given to a
public charity will qualify for a 30% income
limitation when given to a private foundation.
The simplest example is, of course, a gift of
cash. Such gifts of cash include both cash given
directly to a charity and cash spent performing
services on behalf of a charity. (There is no
deduction for time and effort spent on behalf of
a charity.)
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INCOME LIMITATIONS ON CHARITABLE DEDUCTIONS

Any ordinary
income property

30% limit

Bill & Melinda Gates
Private Foundation

Private

Foundation
(non-operating)

Ex: Creations by the donor

Any ordinary
income property

30% limit

Bill & Melinda Gates
Private Foundation

Private
Foundation

(non-operating)

Any ordinary
income property

30% limit

I

Bill & Melinda Gates
Private Foundation

Private

Foundation
(non-operating)

Short-Term Capital
Gain Property

(held 1 year or less)

101

Gifts of ordinary income property also qualify
for the private foundation’s highest income
limitation of 30%. Ordinary income property
includes any creations by the donor.

Otdinary income property also includes any
inventory given to the private foundation. Such
gifts also qualify for the highest income
limitation available for gifts to private
foundations of 30%.

And finally, also as before, short-term capital
gain property (capital gain property held for one
year or less) is treated as other forms of
ordinary income property and also qualifies for
the highest income limitation available for gifts
to private foundations (30%).
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20% limit

Long-Term Capital Gain Property

Current Value: $25
N PV
| @@y Microsoft

Bill & Melinda Gates
Private Foundation

: Private
1990 Paid $1 Foundation
(non-operating)
20% limit.

20% limit
Long-Term Capital Gain Property

(including tangible personal property)

Current Value: $25

Bill & Melinda Gates
Private Foundation

1990 Paid $1

Private

Foundation
(non-operating)

Corporate Giving
g B B 5§

- (f-corp: limited to 10%
of taxable income with
5-year carry forward.

S-corp: passes through all
" deductions to

shareholders.
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When donors give a disfavored asset (long-term
capital gain property) to a disfavored
organization (private foundation), this results in
the lowest income limitation for individual
donors of 20%. This rule is simpler than that
for public charities, because there are no
exceptions that can increase this percentage,
such as the “special election.” Thus, the donor
will receive the 20% income limitation,
regardless of whether the long-term capital gain
property was valued at fair market value
(available only for “qualified stock”) or at basis.
Similarly, such gifts given “for the use of”
rather than “to” a public charity (via a
Charitable Lead Trust or payment of premiums
on charity-owned life insurance) also have a

Just as the “special election” exception does not
affect the income limitation for long-term
capital gain property given to private
foundations, so too the ‘“unrelated use”
exception for long-term capital gain tangible
personal property does not affect the income
limitations for gifts to private foundations.
Similarly, gifts of tangible personal property to
a private foundation are valued at the lower of
basis or fair market value, regardless of the
“related use” issue. In sum, the income
limitation rules for gifts of long-term capital
gain property are much simpler for private
foundations. In such cases, the limitation is
always 20%.

The previous income limitation rules apply to
charitable deductions for individual taxpayers.
Corporate giving for traditional C-corporations
follows a single rule limiting deductions to 10%
of taxable income. Just as with individual
taxpayers, C-corporations can also carry
forward excess charitable deductions for up to
five additional years. S-corporations do not
have separate income limitation rules, because
all deductions simply pass through to become
the personal deductions of the individual
shareholders.
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INCOME LIMITATIONS ON CHARITABLE DEDUCTIONS

Cash

Public
Charity

60% Gifts

Anything except cash or long-term
capital gain property

(e.g., ordinary income property or short-term capital gain)

Public
Charity

Long-term capital gain property valued at basis

1 Current Value: 385~
: * @

o 1990 Paid(31)
Public

“unrelated” use tangible
personal property Charity

O

special
election

50% Gifts

Long-term capital gain property valued at fair
market value

i

~=== Current Value: @ =i
E g 1990 Paid 3¢ V=

“related use” tangible

Public

nos eaal
P Charity

personal property

30% Gifts

election

Anythmg except long-term capital gain property

(e.g., cash or ordinary income property)

Bill & Melinda Gates
Private Foundation

Private Foundation

(non-operating)
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The highest limitation for charitable deductions
of 60% of income applies only to gifts of cash
to a public charity. This is the most favored
asset, cash, going to the favored recipient, a
public charity, resulting in the highest limitation,
60% of income.

In order to receive the highest non-cash income
limitation of 50%, a donor must give a public
charity a non-cash asset that is either zor long-
term capital gain property or is long-term
capital gain property that is valued only at its
basis and not its fair market value. (Such lower
valuation can occur through a “special election”
or a gift of “unrelated” use long-term capital
gain tangible personal property.)

In order to receive the middle level non-cash
income limitation of 30%, a donor must either
give disfavored property (long-term capital gain
valued at fair market value) to a favored
charitable entity (e.g., a public charity), or give
favored property (cash or property that is not
long-term capital gain) to a disfavored
charitable entity (e.g., a private foundation).
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Any long-term capital gain property

Current Value: $2
oy By &

Bill & Melinda Gates
Private Foundation

Private Foundation
(non-operating)

1990 Paid $1

20% Gifts

What happens if
you give more
than the limit?

Excess deductions
may be used later, as
soon as charitable
deductions do not
exceed the income
limits, but must be
used within the
following five tax
years
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Finally, in order to receive the lowest level
income limitation of 20%, a donor must give
disfavored property (long-term capital gain) to a
disfavored charitable entity (e.g., a private
foundation).

So far, the chapter has reviewed the income
limitations for charitable deductions from
different types of gifts to different
organizations. But what happens when these
income limitations are exceeded?

When income limitations are exceeded, the
charitable deductions are not lost. Instead, the
excess deductions must be catried over to
future years. As soon as there is a year in which
the income limitations are not exceeded for the
type of charitable deduction carried over, those
deductions may be used.  However, the
deductions must be used in one of the five
years following the year of the gift. Otherwise,
the  charitable deduction will  expire.
(Regulation 1.170A-10(a)(1) and PLR 8824039
indicate that excess gifts “for the use of” charity
cannot be carried forward, but IRS publication
526 and PLR 200010036 indicate that they can
be.)
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Unused charitable
deductions may be carried
over for up to 5 tax years

after the year of the gift

Not
Deductible

Charitable
Deduction
Maximum
for Each Year

in Year 1

(over limit)

Deductible
inYear1
(under
limit)

Deductible
Carryover

Deductible
Carryover

Deductible Deductible Deductible
Gifts Made Gifts Made Gifts Made
inYear 2 in Year 3 in Year 4
Year 1 Year 2 Year 3 Year 4

This chart is a visual demonstration of how
unused charitable deductions may be carried
forward.  In each year, the dashed line
represents the charitable deduction maximum
dollar amount for this type of gift. In year one,
the donor gives more than the charitable
deduction maximum level. The portion given
in year one up to the income limitation is
shown below the dashed line and that part may
be deducted in year one. The amount above
the dashed line in year one must be carried over
into future years. In year two, the donor makes
additional deductible gifts (designated in dark
text). Note that gifts made during the year will
be counted first, prior to counting any carryover
deductions. After counting these gifts made in

year two, there is still remaining space under the income limitation maximum for year two. Thus, part of the
carryover deduction may be used in year two. In year three, the donor makes gifts up to the maximum
income limitation. Consequently, no carryover deductions may be used in year three. Finally, in year four,
the donor again makes gifts, but there is still remaining space under the income limitation maximum for that
year. Thus, the remainder of the carryover may be deducted in year four, leaving no additional carryover for

future years.

Oldest carryover
deductions are used first

Not
Deductible

Charitable
Deduction
Maximum
for Each Year

“inYear1l
(over limit)

Deductible
inYear1l
(under (over limit)
limit)

Deductible
Carryover
2 Deductible
in Year 2 Gifts Made

(:mde)r in Year 3
imit

Deductible
Gifts Made
in Year 4

Deductible
Carryover

Deductible
Gifts Made
in Year5

Year 1l Year 2 Year3 Year 4

Year 5

When a donor has carryover charitable
deductions from multiple years, the oldest
carryover deductions will be used first. This
rule is advantageous to the donor because
carryover deductions will expire after the fifth
year following the year of the charitable gift.
So, the donor would prefer to use the oldest
carryover first to reduce the risk of the
charitable deduction carryover expiring. In the
example in the chart, the donor gives more than
the income limitation amount in both year one
and year two. In year three, the donor gives less
than the income limitation maximum, allowing
for the use of carryover deductions. The
carryover deductions from year one are used in
year three, and not the carryover deductions

from year two, because the carryover deductions from year one are older. In year four, the donor makes gifts
up to the income limitation and thus no carryover deductions may be used in that year. Finally, in year five,
the donor again gives less than the income limitation maximum, allowing the remainder of the carryover
deductions from year one to be used. After all of the year one deductions from this type of charitable gift are
used, only then can the carryover deductions from year two begin to be used.
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What happens
to a carryover
deduction if |
don’t itemize
(i.e., just take
the standard
deduction)?

The carryover is reduced as if you took the
maximum possible charitable deduction

In year 2 no gifts
were deducted
because the
standard deduction
Not was used

Deductible
in Year 1

(over limit)

Charitable
Deduction
Maximum
for Each Year

Deductible
inYear1l
(under
limit)

Eliminated

Potentially
Deductible
Gifts Made
in Year 2

Year 2

Deductible
Gifts Made
in Year 4

Deductible
Gifts Made
in Year 3

Year 3

Year1 Year 4

These scenarios assume that the donor uses all
of the charitable deductions generated in each
year. But what happens if a donor with
carryover charitable deductions takes no
itemized deductions for a year, and instead takes
the standard deduction? (Taking the standard
deduction is an alternative to taking individual
itemized deductions such as the charitable
deduction or mortgage interest deduction.)

Even though the donor uses no itemized
deductions in the year when he or she takes the
standard deduction, the carryover charitable
deductions will be eliminated as if the donor
used as much of the charitable deduction as
would have been possible (i.e., up to the income
limitations) if the donor had itemized
deductions. In this example, the donor made
excess charitable gifts in year one, generating
carryover charitable deductions. In year two,
the donor made some deductible charitable
gifts, but chose not to deduct those gifts in
favor of taking the standard deduction. Even
though the donor does not use any of the
carryover deductions in year two, these
carryover deductions will be eliminated as if the

donor had used as much as would have been possible had the donor itemized deductions. Thus, the donor
will lose carryover deductions in the amount of the difference between the income limitation in year two for
this type of gift and the deductible gifts made in year two. This unpleasant result means that using the

standard deduction is not an effective way of preserving carryover charitable deductions.

Next, in this

example, the donor makes deductible gifts up to the income limitation for this type of gift in year three,
meaning that no carryover can be used in year three. And finally in year four the donor makes additional
gifts, but not up to the maximum level, thus leaving room for the remaining carryover deductions to be used

in that year.
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What happens to a carryover
deduction if the donor dies?

The carryover

deduction is
lost at death.

For joint returns, the carryover that could have
been claimed by the decedent if the couple had

filed separately is lost.

How do the different
limits work together?
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The previous example considers how the donor
can use these carryover deductions during the
five tax years following the year of the gift.
However, what happens if the donor dies with
unused carryover deductions?

The answer, unfortunately, is that carryover
charitable deductions are simply lost at death.
For joint returns, the amount of carryover lost
is equal to the carryover that could have been
claimed by the decedent if the couple had filed
separately.  Thus, when a donor makes
charitable gifts in excess of the income
limitations, there is a risk that those carryover
deductions may not ever be used. This could
happen because the donor’s subsequent income
limitations (after absorbing current giving
deductions in each year) are insufficient to
absorb the carryover deductions, or because the
donor dies prior to wusing the carryover
deductions.

The previous section reviewed which income
limitations apply to which type of gifts.
However, it did not examine how the different
limits work together. This is a complicated but
important question because a donor may be
dealing with a variety of different limits that
interact in different ways. (A donor cannot, for
example, deduct up to 50% of his income with
one type of gift and then deduct another 30%
of his income with another type of gift and then
deduct the final 20% of his income with a final
type of gift.)
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Each limitationrule is like a glass that

can only hold so much. For each glass,

you must find out if the total gifts for
the year of that type will fit.

A
4/ Ho

y Ids
/ 20%
\\‘oflncome

{

of Income

All gifts All gifts All gifts All gifts of LT capital
(60% for only of LT capital gain to private gain to private

cash gifts to
public charities)

(except “special election”)  foundations foundations
or “for the use of” public charities

made. The third glass can also hold up to 30% of income.

It may be helpful to conceptualize the
interaction of these rules by thinking of four
different glasses.  Each glass represents a
specific income limitation rule for specific types
of gifts. The question then becomes if the total
of each type of gift made during a year can be
“poured into” each type of glass. The first glass
can hold up to 50% of income (or up to 60% of
income if used exclusively for gifts of cash to
public charities). All deductible charitable gifts
for the entire year must be “poured” into this
first glass. The second glass can hold up to
30% of income. Into this glass the donor must
put all gifts of long-term capital gain (regardless
of the recipient charity), excluding only capital
gain for which a “special election” has been
Into this third glass, the donor must put all gifts

to private foundations made during the year (as well as any gifts made “for the use of” public charities, usually
meaning deductible gifts to a Charitable Lead Trust or to a life insurance company to pay for charity owned
life insurance). The final glass can hold only 20% of income. Into this final glass, the donor must put all gifts
of long-term capital gain property made to private foundations during the year.

Any overflow in any category is carried
over. Some gifts may be carried over
for more than one reason (i.e., they
may spill out of more than one glass).

y Ids
/ 20%
\‘oflncome

{

\,

of Income

All gifts All gifts All gifts All gifts of LT capital
(60% for only of LT capital gain to private gain to private

cash gifts to

public charities) (except “special election”)  foundations foundations

or “for the use of” public charities
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If the gifts of a particular type cannot all fit into
the relevant glasses, there will be overflow.
This overflow represents carryover deductions
that cannot be used in the current year. Note
that this spillage analogy works to calculate
which deductible gifts must be carried over.
The amount that can be deducted is the total
deductible charitable gifts for the year, minus
what must be carried over. (Do not attempt to
use the glass analogy to calculate the amount of
deductions for a current year by thinking about
how much remains in each glass, but instead
focus only on the amount of overflow as
representing deductible charitable gifts that
must be carried forward into future years.)
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100,000 income = .
3 ! $30,000 FMV LT capital gain

or “for the use of” public charities

p—

property to public charity
$20,000 cash to private foundation
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50%
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7 30% 30% —
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| |
| |
| |
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100,000 i :
$ NGO $30,000 FMV LT capital gain

20%

v’ | $30,000

foundations

or “for the use of” public charities

public charities)

—

property to public charity
$20,000 cash to private foundation

Holds

of Income”

$20,000
All gifts All gifts All gifts All gifts of LT capital
(60% for only of LT capital gain to private gain to private
cash gifts to (except “special election”)

foundations

As a first example, consider a donor with
$100,000 of income (as before, this means
adjusted gross income excluding any net
operating loss carry back). During the year, the
donor has made a total of $30,000 of gifts of
long-term capital gain property (valued at fair
market value) to a public charity and $20,000 of
cash gifts to a private foundation. Next,
consider what happens when attempting to
“pour” these gifts into each glass.

The first glass can hold up to 50% of income
(unless it is holding only gifts of cash to a public
charity). All gifts must be poured into this first
glass. In this case, all gifts combined total
$50,000. 50% of income also totals $50,000.
Thus, there is no spillage with the first glass and
therefore no carryover resulting from the first
glass. The second glass can hold up to 30% of
income. Thus, in this case, it can hold up to
$30,000. Into this glass must be poured all gifts
of long-term capital gain (except “‘special
election” capital gain). The donor made a total
of $30,000 of such gifts during the year and so,
once again, there is no spillage. The third glass
can also hold up to 30% of income. This third
glass holds all gifts to private foundations,

which in this case amount to $20,000. The $20,000 of gifts to private foundations easily fits into the $30,000
glass size and so, once again, there is no overflow. The final glass relates to gifts of long-term capital gain to
private foundations and no such gifts were made during the year. So again, there is no spillage.
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Because there was no spillage or overflow out
of any of the four glasses there is no carryover.
Thus, all charitable deductions will be allowed
in the current year. (Remember that in this
analogy the amount of charitable deductions
allowed in the year is the total amount of
deductible charitable gifts less any gifts that
must be carried forward.)

The previous example did not create any
carryover. However, before looking at one of
these carryover examples, it is useful to know
which type of gifts gets deducted first and
which type of gifts are carried forward first.
For example, if there is spillage out of the first
glass into which all gifts must be poured, which
gifts are carried forward? This is an important
issue because the gifts carried forward retain
their original identity. This means they must, in
the future year in which they are used, be able
to fit into each income limitation “glass” related
to that type of gift.

Fortunately, the question of which gifts are
deducted first follows the same pattern of
preference seen with regard to which gifts have
the highest income limitations. In other words,
the more preferred gifts will be deducted first,
and the less preferred gifts will be carried over
first. So, the most favored gift (cash) given to
the favored recipient (public charity) will be
deducted first. Moderately favored property
(non-cash property that is not long-term capital
gain property valued at fair market value) given
to a favored charitable recipient (e.g., a public
charity), will be deducted second.  Third,
disfavored property (long-term capital gain
property valued at fair market value) given to a
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favored charitable recipient (e.g., a public charity) will be deducted. Fourth, any favored property (cash or
non-cash that is not long-term capital gain) given to a disfavored charitable recipient (e.g., a private
foundation) will be deducted. Finally, the last type of gift to be deducted — and the first type of gift to be
carried forward into future years — is disfavored property (long-term capital gain) given to a disfavored
charitable recipient (e.g., a private foundation). This is the order that determines which type of gift will be
counted first. If there is spillage out of a glass containing multiple types of gifts this ordering determines

which type of gifts must be carried forward.
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20%
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In this next example, the donor, once again, has
$100,000 of income. During the course of the
year, the donor has made a total of $30,000 of
cash gifts to public charities and $30,000 of
long-term capital gain property gifts (valued at
fair market value) to public charities.

The first glass holds up to 50% of income (in
this case $50,000) — or 60% of income if it is
holding only gifts of cash to a public charity.
All deductible charitable gifts of any type must
be “poured” into this first glass. The donor has
made a total of $60,000 of deductible charitable
gifts during the year. If these gifts were only
cash gifts to public charities, they could all fit
into the first glass, but because they are not, the
$60,000 cannot fit entirely into the $50,000
glass. Thus, there will be spillage and therefore
carryover. There are no similar problems with
the second glass, which can hold up to $30,000
of long-term capital gain gifts because only
$30,000 of such gifts were made during the year.
(These long-term capital gain gifts were not

subject to the “special election” because they were valued at fair market value, ie., “FMV” in the
accompanying slide.) No gifts were made to private foundations during the year, so nothing goes into glasses
three or four. There will be carryover due to the spillage from glass one. But which gifts will have their

deductions carried forward?
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Because the first glass cannot hold all $60,000
of deductible gifts made during the year, some
gifts must be carried forward. The $30,000 of
cash given to a public charity is the most
favored kind of charitable transaction.
Consequently, this gift will be deducted first.
This means that the $10,000 of carryover will
come entirely from the capital gain property
gifts made to public charity.

What happens if there are different gifts
within the same category? For example, if there
are gifts of short-term capital gain property to a
public charity and also gifts of inventory to a
public charity, which one gets carried forward?
The answer is that it doesn’t matter because
both of these types of gifts are treated

Because there is $10,000 that cannot fit into the
first glass, this $10,000 of charitable deduction
for fair market value capital gain property must
be carried forward into future years.

In this next example, the donor still has
$100,000 of income. The donor makes a total
of $55,000 of cash gifts to public charities, and
$30,000 of gifts of long-term capital gain
property (valued at fair market value) to public
charities. How will this giving fit into the
income limitation “glasses”?
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The total giving of $85,000 will not fit into the
first glass, so there will be carryover of some
deductions into future years. The second glass
holds only gifts of long-term capital gain
property. It can hold up to 30% of income, or
in this case $30,000. The donor made $30,000
of gifits of long-term capital gain property, so
there will be no carryover resulting from this
glass. The third and fourth glass are irrelevant
because no gifts were made to private
foundations.

Deductions from some gifts will be carried over
as the result of spillage from the first glass. As
before, the most favored types of gifts are
counted first, leaving the less favored gifts at
risk of being carried forward.  Thus, the
$55,000 in gifts of cash to a public charity go
into the first glass first. Because the first glass is
thereby holding only gifts of cash to public
charity, it can hold up to $60,000 in such gifts.
Consequently, all $55,000 in gifts of cash to a
public charity fit into the glass. However, none
of the $30,000 in capital gain gifts will fit into
the first glass. (The increased capacity from
$50,000 to $60,000 applies only to gift of cash
to a public charity, not to capital gain gifts.)

As a result, all $30,000 of capital gain gifts spill
out of the first glass and must be carried over
into future years. Even though the $30,000 of
capital gain gifts do fit into the second glass,
they must still be carried forward because they
do not fit into the first glass. The $55,000 in
gifts of cash to a public charity does not spill
out of any glass and thus can be deducted in the
current year. The first glass can hold the entire
$55,000 in gifts of cash to a public charity
because it can hold up to 60% of income when,
as in this case, it is holding only gifts of cash to
charity. It is not holding any of the capital gain
gifts, as these all spill out of the glass, and must
be carried forward into future years.
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In this next example, the donor again has
$100,000 of income. During the course of the
year, the donor makes a total of $2,000 of cash
gifts to public charities, $56,000 of gifts of long-
term capital gain property (valued at fair market
value) to public charities, and $5,000 of cash
gifts to private foundations. Will this giving fit
into the income limitation “glasses”?

The first glass can hold up to $50,000 (or
$60,000 when holding only gifts of cash to a
public charity) and it includes all deductible
charitable gifts made during the year. In this
case, the donor has made a total of $63,000 of
deductible charitable gifts. The special $60,000
limit does not apply here because only $2,000 of
the gifts were cash gifts made to a public
charity. Consequently, the first glass can hold
only $50,000 and there will be $13,000 of
spillage out of this first glass. The second glass
can hold up to $30,000 and includes all gifts of
long-term capital gain (except that subjected to
a “special election”). The donor, however, has
made $56,000 of long-term capital gain property
gifts (valued at fair market value, and therefore

not “special election” property). Thus, there will be $26,000 of spillage out of the second glass. The third
glass contains all gifts to private foundations and can hold up to 30% of income, which in this case means
$30,000. The total gifts to private foundations were $5,000, so there is no spillage out of this glass. There
were no gifts of long-term capital gain to a private foundation, so the fourth glass is not relevant.
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Which gifts are carried forward? The first glass
will have $13,000 of spillage because there was a
total of $63,000 of deductible charitable gifts
and 50% of income is only $50,000. Gifts of
cash to a public charity are the most favored
type of gifts and so will be deducted first. Gifts
of long-term capital gain to a public charity are
deducted next. However, the cash to a public
charity of $2,000 and the long-term capital gain
property to public charity of $56,000 exceed the
$50,000 holding capacity of this glass. Thus,
$8,000 of the long-term capital gain property
gifts to public charity must be carried forward
into future years, because it has spilled out of
the glass. Gifts of cash to a private foundation
are deducted third (after gifts of cash to a public

charity and gifts of long-term capital gain to a public charity). As a result, all of the $5,000 in cash gifts to
private foundations “spills out” of the first glass and must be carried forward into future years.

In this case, there is also spillage out of the second glass, which makes things more complicated. The
second glass can hold a total of $30,000 (30% of income) of long-term capital gain gifts. However, the donor
made $56,000 of this type of long-term capital gain gifts. Thus, $26,000 of these long-term capital gain gifts
spill out of the glass and must be carried forward into future years. $8,000 of that $26,000 of long-term
capital gain gifts were already being carried forward because of the spillage resulting from the firsz glass.
However, this just means that this particular $8,000 of long-term capital gain gifts will be carried forward for
two different reasons (spillage out of glass one and spillage out of glass two).

Note that the gifts for the year must fit into each glass separately. The calculation for each individual
glass is not affected by what happens in the other glasses. It is not appropriate, for example, to say that only
$30,000 of fair market value long-term capital gain property gifts must go into glass one, because the rest of
the long-term capital gain property gifts have spilled out of glass two. Fach glass is calculated without regard
to the other glasses. This means that the same gift could be carried over for multiple reasons (i.e., the same
gift can spill out of multiple glasses), as happened here with the $8,000 of long-term capital gain gifts that

spilled out of both glasses one and two.
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The result here is a carryover of both $26,000
of fair market value long-term capital gain
property gifts to public charities and $5,000 of
cash gifts to private foundations. Thus, $31,000
of charitable deductions, in total, must be
carried forward into future years. The donor
made a total of $63,000 of deductible charitable
gifts, and $31,000 must be carried forward into
future years. As a result, only $32,000 may be
deducted this year.

Remember, the glass analogy is used to
calculate the amount of carryover. To calculate
the amount that can be deducted in the current
year, simply subtract these total gifts carried
over from the total deductible charitable gifts
for the year. Do not attempt to calculate the
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deductible gifts for the year by using the dollar amounts with checkmarks by them in the accompanying
image. So, for example, the $5,000 in gifts to private foundations was well below the maximum for glass
three, but this gift was still carried forward because of the spillage from glass one.

+ $5,000 carryover of
cash to private
foundations charitable
deduction

$5,000 cash to private foundation: Deduct SO

$2,000 cash to public charity: Deduct $2,000
$56,000 FMV LT capital gain property to public
charity: Deduct $30,000

+ $26,000 carryover of FMV
LT capital gain property
charitable deduction

Returning to the three categories of gifts made
by the donor during the year, the $5,000 of cash
given to private foundations generated no
deduction for this year but did generate $5,000
of carryover deductions for future years. That
$5,000 of carryover deductions will, in future
years, still be treated as deductions for gifts of
cash to private foundations. Thus, in order to
be used, these carryover deductions must be
able to fit into the relevant income limitation
glasses for the future years. The $2,000 of cash
gifts to public charities will all be deducted this
year. Finally, the $56,000 of fair market value
long-term capital gain property gifts to public
charities resulted in a current year deduction of
$30,000 and $26,000 of carryover. Again, this

$26,000 of carryover will, in future years, still be characterized as fair market value long-term capital gain

property gifts to public charities.
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In this next example, the donor has given
$20,000 of fair market value long-term capital
gain property gifts to public charities and
$20,000 of long-term capital gain property gifts
to private foundations during the year.
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These gifts total $40,000, which fits into the
first glass. However, all of these gifts are of
long-term capital gain and not all $§40,000 will
fit into the second glass, which holds only
$30,000.  Thus, there will be $10,000 of
carryover. The third glass holds up to $30,000
in this case and contains all gifts to private
foundations. Only $20,000 of gifts were made
to private foundations this year. Therefore,
there is no catryover resulting from glass three.
Glass four can hold up to $20,000 in this case
and contains all gifts of long-term capital gain
property given to private foundations. Exactly
$20,000 of this type of gift was given, and
consequently there is no spillage from this
fourth glass.

The previous slide indicates that $10,000 of
deductible charitable gifts will have to be carried
forward because of the spillage from glass two.
But which type of gift is carried forward?
Because long-term capital gain property gifts to
public charities are deducted before long-term
capital gain property gifts to private
foundations, all $10,000 carried forward will be
gifts of long-term capital gain property given to
private foundations.

Thus, even though the entire capital gain
property gift given to private foundations fits
into glasses one, three, and four, $10,000 of this
gift must still be carried forward into future
years, because of the spillage from glass two.
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This material is among the most complex in all
of charitable gift planning. The analogies,
explanations, and themes used in this chapter
are intended to help the reader understand the
rules intuitively. However, the comparisons
made wusing spillage out of glasses and
describing favored and disfavored property and
favored and disfavored charitable entities are
not examples or terms that come from the tax
code or the IRS. These are put here only to be
helpful. To the extent that these ideas do not
help to visualize and internalize these rules, feel
free to disregard them and focus more directly

on the exact language of the Internal Revenue
Code.





