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PREFACE

This is not your father’s law and tax book (Part I). The purpose of this text is to communicate to
fundraisers and financial advisors the basic concepts of planned giving in a friendly, straightforward, and
visually attractive format, while providing explanatory text that might be helpful where the visual elements are
insufficient. The intended use is for the reader to flip through the images in the sections of interest until
reaching an image that seems new or confusing, at which point the surrounding explanatory text may be
helpful. The citations in the text are relatively sparse and for those desiring more technical texts with superior
citations 1 recommend Thomas J. Ray, Jr.’s, Charitable Gift Planning, Catherine W. Wilkinson & Jean M.
Baxley’s, Charitable Giving Answer Book, Bruce R. Hopkins’ The Law of Fundraising, and Bryan Clontz’s Charitable
Gifts of Noncash Assets (2nd Edition).

This is not your father’s law and tax book (Part II). This book is intentionally published in a print-on-
demand format. This means that changes can be incorporated into the current version of the book within a
matter of days. It also means that I would be most appreciative of any information related to errors, trivial or
otherwise, because these are easily corrected. Please e-mail me at russell. james@ttu.edu if you happen to find
such. (Special thanks to Jill Gary Hughes, Leo O’Connor, Jr., Peter Hayward, Robert Constantine, and Ray
Tyler for their past guidance in this way.) Note, however, that some errors of omission are intentional as this
is not intended to be an exhaustive treatment of every possible transaction type and option, but rather is
intended to be a basic primer on charitable gift planning.

The slides used in this text are from the courses that 1 have taught for many years as part of the on-
campus and online Graduate Certificate in Charitable Financial Planning and Master of Science in Personal
Financial Planning both in the Department of Personal Financial Planning at Texas Tech University, as well
as in my course in Charitable Gift Planning at the Texas Tech University School of Law. Information on the
online Graduate Certificate in Charitable Financial Planning is available at www.EncourageGenerosity.com.
Additionally, the PowerPoint or pdf version of many of the slides contained herein and audio of some related
lectures are also available, for free, at the website.

And now, on to the disclaimers: This notice is made in order to comply with applicable Treasury Department and
other regulations (including but not limited to Circular 230):  This book is not intended to provide personal legal, tax or
financial advice. Consequently, I urge you to seek the advice of your own legal, tax, or financial professionals in connection with
gift and planning matters. This text is not intended to be used and cannot be used for the purpose of avoiding tax-related
penalties.

This document is for information and illustrative purposes only and does not purport to show actual transaction results
applicable to your specific situation. 1t is not, and should not be regarded as, investment, legal, or tax advice or as a
recommendation regarding any particular transaction or course of action. Opinions expressed herein are current opinions as of the
date appearing in this material only and are subject to change withont notice. Reasonable people may disagree abont the opinions

© 2006-2024, CPC Holdings, LLC. All rights reserved.
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expressed herein. All transactions and investments entail risks. There is no guarantee that investment or tax planning strategies
will achieve the desired results under all market conditions.

This book contains text and images representing charities including The Salvation Army (as an example of a public charity)
and The Bill & Melinda Gates Foundation (as an example of a private foundation). These are used for illustrative purposes
only and should in no way imply any support, endorsement, or affiliation of these organizations with this text or ifs anthor. The
trademarks of these organigations are owned by their respective organizations. Images in this text were purchased from
www.istockphoto.com  and  www.stockfresh.com. The  image of Bill and Melinda  Gates is  from
http:] | commons.wikimedia.org/ wiki/ File:Bill_og_Melinda_Gates_2009-06-03_(bilde_01).JPG and was taken by Kjetil
Ree in 2009. The image of Bill Gates alone is from btip:/ | commons.wikimedia.org/ wiki/ File:Bill_Gates_in_Poland.jpg

© 2006-2024, CPC Holdings, LLC. All rights reserved. 2



4 HOW TO DOCUMENT CHARITABLE GIFTS

How to
Document
Charitable

Contributions

o‘ .

— deductithe

nightiamount,

really a big
deal?

This chapter will examine how to document
charitable gifts in order to preserve the income
tax deduction. Admittedly, this is one of the
less fascinating topics related to charitable
planning. There is little room for creativity or
interesting combinations, as is possible in other
areas of charitable planning.  Nevertheless,
successfully obtaining the appropriate charitable
deduction should be a fundamental expectation
when working with any planned giving advisor.
Part of obtaining that deduction requires
appropriate documentation.  So, despite the
relatively dry nature of the material, it is
essential material and, consequently, must be
mastered.

To wunderstand the importance of the
documentation rules, it is useful to start with a
common misconception. There is an
expectation that as long as the donor was not
abusing the system, and was, in fact, taking the
“correct” deduction, that 2 documentation error
would be a minor and correctable problem. If
honest mistakes did not lead to severe penalties,
being  intimately ~ familiar ~ with  the
documentation rules would not be essential.
Unfortunately, this perception is false. The
consequences for even minor documentation
oversights are dramatic and uncorrectable.
Even if the donor actually deducts what would
otherwise be the correct amount, minor
documentation errors can reduce or completely

eliminate the deduction. This cannot be fixed through later correction of the documentation errors.

© 2006-2024, CPC Holdings, LLC. All rights reserved.
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Donor gives $80,000
of non-publicly
traded stock (53,700
basis) to charity. The
required qualified
appraisal is NOT
completed, but the
valuation is correct.

Result?

Donor gives $80,000
of non-publicly
traded stock (53,700
basis) to charity. The
required qualified
appraisal is NOT
completed, but the
valuation is correct.

Result?
Deduction reduced to

$3,700

See Hewitt v. Commissioner, 103 T.C. 258 (1997)

Donor gives
$435,000 of
equipment to public
charity, but appraisal
reports and receipts
omit required
information.

Later, to prepare for
the audit, donor gets
qualified appraisals.
Result?

© 2006-2024, CPC Holdings, LLC. All rights reserved.
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Consider an example from a tax court case to
illustrate the point. A donor made a charitable
gift of $80,000 of non-publicly traded stock
with a cost basis of $3,700. The valuation of
the stock as being worth $80,000 was a correct
valuation. However, the donor did not obtain a
qualified appraisal prior to taking the deduction.
(We will see later that such appraisals are
required for gifts of nonpublicly-traded stock in
this amount.) So, the donor correctly valued the
gift and took the charitable deduction based
upon that correct valuation. What, then, is the
result of this oversight where the donor did not
obtain a qualified appraisal in advance?

The result of the error in documentation was
that the donor could not take the fair market
value deduction (which was not adequately
documented) but could take only the cost basis
(which was documented). So, instead of having
an $80,000 deduction, the donor had a $3,700
deduction. The loss of $76,300 of deduction
could not be corrected by later obtaining a
qualified appraisal. It was simply lost.
(Translation: documentation is a big deal.)

Let’s now look at another example involving an
even larger charitable transfer. In this case, the
donor gave $435,000 of equipment to a public
charity. As we will later see, such gifts require a
qualified appraisal. The donor did get an
appraisal. The appraisal was correct in valuing
the transfer at $435,000. However, the
appraisal report and accompanying receipts
omitted some information required for a
qualified appraisal. After receiving notice of an
audit, the donor corrected this problem by
obtaining a new appraisal which met all of the
qualifications for a qualified appraisal. Both the
original appraisal and the new qualified
appraisal correctly valued the equipment at
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$435,000. What was the result of this initial oversight by the donor, followed by the corrected appraisal?

Donor gives $435,000 of
equipment to public charity, but
appraisal reports and receipts
omit required information.
Later, to prepare for the audit,
donor gets qualified appraisals.
Result?

No deduction
+ 20% penalty

for underpayment
of taxes

See Friedman v. Commissioner, T.C. Memo 2010-45

KNOW the rules
and
FOLLOW the rules!

© 2006-2024, CPC Holdings, LLC. All rights reserved.
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The donot’s entire $435,000 deduction was
disallowed. The donor had not followed the
full requirements for documentation ptior to
taking the deduction. The lack of
documentation meant that there would be no
deduction. Attempting to fully document after
the deduction was taken was irrelevant. As a
result of losing this deduction, the taxpayer was
required to pay the additional income taxes and
make a 20% penalty payment for underpaying
his taxes initially, along with accumulated
interest since the original due date of the tax
return. Thus, in this case, the donor ended with
a tax result worse than if he had never made the
charitable  transfer in the first place.
(Translation: documentation is a big deal.)

These examples show just how important it is
to know and follow the documentation rules.
Even if the material is a bit dry and uncreative,
it is, nevertheless, essential for anyone involved
with advising donors.
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Property >$500,000
Artwork >$20,000

except publicly traded securities

As the opportunities for
serious abuse increase,
so do gift documentation
requirements

R ==
Property $5,000+
except publicly traded securities

— =

Property >$500

-

Property $250-5500

Property >$500,000
Artwork >$20,000

except publicly traded securities

Summary :
of Qualified § =
? Appraisal on/ s
H ow e 333 ® : *uy Property $5,000+

Qualified

Appraisal
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...did you value it?

W hy? Charity Statement
.didyougve? M |
quid pro quo?

Who?
What?

L -

Property >$500

= =
——g o

I

i

There ate common levels of
documentation requirements based upon the
type and amount of the gift. As the complexity
and amount of these gift types increase, so do
the documentation requirements. The idea here
is that documentation increases as the
opportunity for abusing the tax deduction rules
increases. There is, for example, relatively little
potential for significant tax revenue loss from a
deduction for a $50 cash contribution.
Conversely, the opportunity to take a $500,000
deduction for the gift of artwork has a much
greater potential for abuse.

seven

Different levels of documentation require
answering different questions. All gifts must
somehow document answers to the questions
of, “Who made the gift?”, “What was the gift?”,
“When was the gift made?”, and “Where was
the gift given?” Depending upon the level of
documentation required, these questions may
be answered by donor records, a statement
from the charity, and/or completing IRS forms.

Some gifts must also document an answer
to the question of whether or not the donor
received any goods or services in return for the
gift (i.e., this was part of the reason WHY the
donor made the gift). The answer to this
question can be documented only by a
statement from the charity.

Finally, some larger gifts also require documentation of how the gift was valued. This “How?” question
can be answered by donor records or a qualified appraisal. In some cases, the entire qualified appraisal must
be submitted with the tax return and, in other cases, only a summary of the appraisal must be included on
IRS Form 8283. This is the general framework for how documentation levels increase as gift amounts and
complexity increases. The next section examines the rules in more detail, starting with the smallest gifts.

© 2006-2024, CPC Holdings, LLC. All rights reserved. 50
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Qualified

Appraisal

Summary
of Qualified
isal on

How? "%

...did you value it?

w hy? Charity Statement
...did you give? -
quid pro quo?

Who?
What?
When? et

Property >$500,000
Artwork >$20,000

except publicly traded securities

Property $5,000+

except publicly traded securities

Property >$500

Property $250-55
Property <$250

A. Donor
550 4027

=1 WARGOS LTD

omoon —oem

Note from charity before
taxes filed or due

(1) Amount(s), date(s) &

Gifts of cash under $250 require
documentation of only the first block of
questions (i.e., answers to the “Why?” and
“How?” questions are not needed). For these
small gifts, documentation can come from
either donor records or a statement from the
charity.

Specifically, cash gifts under $250 may be
documented by a canceled check, a credit card
statement, or a note from the charity indicating
the amount, date, and the donor. As with
other forms of documentation, this must be in
place prior to taking the deduction. Thus, if a
note from the charity is used, it must have
arrived by the time the tax return was filed, or
if the taxes were filed late, then the note must
have arrived by the time that the taxes were
due (including any extensions). No corrections
are allowed using documentation created or
received after taking the deduction (or after the
tax return was due). Note that, because of
these documentation requirements, deducting a
gift of actual currency, no matter how small,

requires a receipt from the charity indicating the amount, date, and donor. Note also, that a “credit card
statement” here refers generally to any type of statement from a bank or financial institution demonstrating
the amount and date of the gift, the donor, and the recipient charity. For example, a statement from a check

card or debit card would also

© 2006-2024, CPC Holdings, LLC. All
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Qualified
Appraisal

How?!

...did you value it?

Property >5500

W hy? Charity Statement
...did you give? -

quid pro quo?

Who?
What?
When?
Where?

Property $250-5500

Property <5250

Charity Statement

Note from charity before
- taxes filed or due
(1) Amount(s), date(s) &
} donor
“(2) “No goods or services
Y were provided in
exchange for these gifts.”
[or describe and value
items provided]

5240.0

= 0 F

7and No/1
A.Donor

bhd 555¢ 4027

| ceeezeeez

L. Gifs. ¥~ A.Donor

| ne2z2a222 &Moo 133 555+ 3027
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For gifts of cash of $250 or more, the
documentation  requirements are  greater.
Answers to the first block of questions can be
documented only with a statement from the
charity. In addition, the donor must have a
statement from the charity indicating any guid
pro quo related to the gift. Quid pro quo gifts refer
to situations where a donor receives some item
or service from the charity in direct exchange
for the gift (such as, for example, a benefit
dinner where the donor’s ticket represents both
a contribution and payment for a meal).

For gifts of cash of $250 or more, the only
documentation permitted is a receipt from the
charity indicating the amount, the date, the
donor, and using the magic phrase, “no goods
ot services were provided in exchange for these
gifts.” (Of course, if the charity did provide
goods or services in exchange for the gifts, the
charity must describe and value the items.) A
canceled check, for example, will not be
sufficient to document gifts of $250 or more.
Only a receipt from the charity with the
previously mentioned elements will be
sufficient.

The documentation requirements are based
upon each individual gift amount and not the
total of all gifts made to the organization. For
example, a donor could make $240
contributions every day of the year to a charity,
and all of these gifts could be documented by
the canceled checks. (However, in an extreme
case, such as a donor simultaneously giving a
stack of $240 checks to a charity, the IRS could
collapse the transaction and treat it as a single
transfer.)
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| give through
payroll deduction
at work to a
united appeal, so,
there isn’t a
specific charity to
get a receipt from.

How do |
substantiate?

If any single gift is

$250+, use a
pledge card
indicating no
goods or services
are given in

exchange, and the

W-2 or paystub.
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Even though a donor can document an
unlimited number of charitable contributions
under $250 with canceled checks, if any one
contribution exceeded this amount, then a
canceled check would not be appropriate
documentation for that one contribution.

One exception to these documentation
requirements for gifts of $250 or more applies
to payroll deduction gifts made to a united
appeal.  Such gifts are problematic because
there is no individual charity that could
document the charitable transfer from a specific
individual donor. Thus, it is not possible to
comply with the typical substantiation rules.

Because of this difficulty, such gifts are exempt
from the requirement for a receipt from a
charity. Instead, donors can substantiate with
evidence of a pledge card indicating that no
goods or services were given in exchange for
the gift and documenting the amounts by the
W-2 or pay stub.
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What about
documenting
gifts of
property?

r

Property >$500,0

Qualified

Appraisal
Summary except publicly traded securiti
of Qualified
Appraisal on

8283 @ Property $5,000

How?

...did you value it?

Why? Charity Statement
...did you give? -
quid pro quo?

except publicly traded se

Artwork >520,000

00

+
ies

filed or due

(1) Donor and date, location &
description of property

© 2006-2024, CPC Holdings, LLC. All rights reserved.

54

Gifts of money over $250 are all documented in
the same way, regardless of the amount. Thus,
at this point we have covered the rules for
documenting gifts of money. However, much
of the complexity in documentation, and much
of the potential for abuse, comes from gifts of
property. Let’s now examine these rules.

The smallest gifts of property (under $250)
require donor records to answer the questions
of “Who made the gift?”, “What was the gift?”,
“When was the gift made?”, “Where was the
transfer made?”, and “How was the gift
valued?” Except where it is impractical, these
donor records must include a receipt from the
charity indicating what was given, when, where,
and by whom.

So, for gifts of property under $250, the donor
must have a receipt from the charity indicating
the donor, the date, the location, and the
description of the property (except where
obtaining such a note is impractical). The
donotr’s own records should indicate these
things as well (although these records may
include the charity’s receipt). However, in
addition, the donor must have reliable records
proving the fair market value of the property
(and, if relevant, also proving the donot’s basis
in the property). Note that the charity is never
expected to provide a valuation of the property.
Although some charities may choose to include
this in a receipt, such valuation has no legal
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effect. The charity is not qualified to give an appraisal.

CLOTHING DONATIONS

CLOTHING DONATIONS

For small property gifts (under $250) an
exception is made to the requirement of a
receipt from the charity when such a receipt is
impractical. A typical example of a scenario in
which such a receipt is impractical is where the
donor gives clothing or property to an
unattended drop box.

In such cases, no receipt is required from the
charity.

However, even when a receipt from the charity
is not required, the donor must still provide
reliable records documenting the gift, the
charity receiving the gift, the date of the gift,
the place of the gift, and the fair market value
(and cost basis when relevant) of the property.
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For gifts of property worth $250-$500,
documentation must answer all of the potential
questions (Who?  What? When?  Where?
How? and Why?). In addition to the
documentation required for smaller gifts of
property, the donor now must provide a
statement from the charity and there is no
exception for impracticability. This statement
must not only answer the basic questions
(Who? What? When? Where?) but must also
answer the guid pro quo question (i.e., Why?).

Thus, for gifts of property of $250 or more, the
donor must have both a receipt from the charity
indicating the donor, the date, the location, and
a description of the property along with the
phrase “no goods or services were provided in
exchange for these gifts,” as well as the donot’s
own reliable records indicating the fair market
value of the property (and cost basis if relevant).

For gifts of property over $500, all of the
previous documentation is required in addition
to the filing of IRS Form 8283. If the charity
sells the item within 3 years of the gift, the
charity must file IRS Form 8282. However, this
second filing is not required prior to the donor
taking the charitable deduction.
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; filed or due
(1) Date, location, and
description of property
2) “Nogoods or services were '
providedin exchangefor |
these gifts.” [or describe
and value items provided]

Qualified
Appraisal

...did you value |t'-‘
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What? |
When? et

Property $5,000+

except publicly traded securities

2 I;rt-upertv >$500

Property $250-5500,
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The IRS form 8283 filing is required for all
property gifts valued at $500 or more. Note
that for property gifts of $500 or more, all
potential documentation items are required,
excepting only a qualified appraisal, which is a
requirement limited to gifts of specific types
and amounts of property.

An additional IRS form is required for gifts of
property over $500 if the gift was an
automobile, boat, or plane. Specifically, these
gifts require the filing of IRS form 1098-C by
the charity.

Form 1098-C must come from the charity
within 30 days of the gift or the sale. Gifts of
automobiles, boats, or planes that are intended
to be sold by the charity cannot be valued for
tax deduction purposes until after the charity
has sold the item. This is because the
deduction is limited to the amount the charity
receives for the item in the subsequent sale. If,
however, the charity intends not to sell the
item, but to make use of it in its charitable
purposes, then the charity may verify this intent
by filing Form 1098-C within 30 days of
receiving the gift. (In such cases, the valuation
need not wait for the sale of the item.)
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Finally, with gifts of property of $5,000 or
more, the donor must also obtain a qualified
appraisal and must include a summary of the
qualified appraisal in his or her tax return on
Form 8283. This qualified appraisal is not
required for publicly traded securities. Publicly
traded securities are easy to value and there is
relatively little dispute about their valuation at
any one point in time because they can be
immediately bought or sold at publicly available
prices.

Thus, for gifts of property of $5,000 or more,
all of this documentation is required: Charity
receipt with gift date, location, and description
and guid pro guo statement, donor records of
gift, charity, date, location, fair market value
(and basis if relevant), and IRS Form 8283
including a summary of a qualified appraisal. If
any item is absent, no deduction is allowed.

The highest level of documentation is reserved
for gifts of property over $500,000 or gifts of
artwork over $20,000. As before, publicly
traded securities are exempted from the
appraisal requirement because their valuation is
relatively simple. Note that these are the gifts
with the greatest potential for abuse. Gifts of
property over $500,000 may be subject to a
variety of interpretations of fair market value.
And, given their value, such differences of
opinion can have a dramatic difference on the
payment of taxes. Thus, these large gifts
warrant the most careful scrutiny by the IRS.
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filed or due

(1) Date, location, and
description of property _
(2) “No goods or services were

provided in exchange for
Qualified these gifts”” [or describe

Appraisal

(tattach the
! entire appraisal
report to the
tax return)

and value items provided]

Because these types of gifts will be subject to
the highest level of scrutiny, it makes sense that
the entire qualified appraisal must be included
with the tax return. Not only are very large
property gifts included (over $500,000) in this
highest documentation level, but even
moderately sized gifts of art are also included
(over $20,000). This reflects the challenges in
the valuation of artwork and the consequent
opportunities for abuse. Remember that for
some taxpayers combining both state and
federal income taxes can make deductions
worth more than $.50 on the dollar. Thus, if a
valuation were made that was more than twice
what the donor could actually sell the property
for, it becomes more profitable to give rather

than sell the property. This potential for over-valuation is much more likely with property, such as artwork,

where intrinsic value is difficult to define.

filed or due
(1) Date, location,and
description of property

provided in exchange for

these gifts.” [ordescribe =
and value items provided]
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(2) “No goods or services were

As a reminder, appraisals are not required for
gifts of publicly traded securities, regardless of
the size of the gift. Thus, a donor could deduct
a $10 million gift of Microsoft shares with no
appraisal.



RUSSELL JAMES

Finally, there ate de minimis exceptions to the
normal rules for guid pro guno gifts. A quid pro guno
gift is one where the donor makes a gift, but
also receives something of value in return for
the gift. Typically, these scenarios require both
that the charity report the value of the item
given to the donor and also that the donor
reduce his or her deduction by the value of the
item received from the charity. Although the
charity is not a qualified appraiser, it is required
to make a “good faith estimate” of the value of
the item. IRS regulations indicate, “The
organization ~may use any reasonable
methodology in making a good faith estimate,
provided it applies the methodology in good
faith.”

However, if the gift was $75 or less, the charity is not required to report the guid pro gquo part of the
transaction (i.e., they do not have to report the cost or value of the item given to the donor). The rule applies
only to the charity’s reporting requirement.

The donor must still reduce his or her deduction by the value of the item received in exchange for the
gift. The donor can ignore the value of the item received by the charity in exchange for the gift only when
one of two de minimis exceptions applies to the donor. First, the donor can ignore the value of the item
received in exchange for the donation if its value does not exceed 2% of the value of the donation. This
exception does not apply to items received that are worth more than $125. (Note that this $125 level is a
2023 inflation-adjusted number that changes every year.) Second, the donor need not consider the value of
the item received in exchange for a gift if the cost of the item to the charity was equal to or less than $12.50
so long as the gift made in order to receive the item was at least $62.50. (As before, these are 2023 numbers
that are adjusted annually for inflation.) These de minimis rules are intended to reduce reporting hassles for
items of an inconsequential amount.

De Minimis

Charities need not report
quid pro quo information
for gifts of $75 or less.

Donors need not
consider quid pro quo
benefits

*|tem value does not

exceed 2% of the
donation or $125°

*[tem cost £512.50" and
gift $62.50'+

*adjusted annually for inflation (2023)

Although admittedly among some of the least
interesting rules related to charitable gift
planning, these documentation rules are
important. The penalties for violating the rules
can be severe and typically there is no
opportunity to correct documentation errors
after a deduction has been erroneously taken.

How to
Document

Charitable
Contributions

.
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